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B Mmupe BbIenaoTcs ABe OCHOBHBIC TPAAWIMM TIpaBa: oOlee MpaBo U rpaxJaHckoe mpaso. Obmiee npaBo Hc-
MOJIb3yETCs B TAKUX CTpaHax, kKak AHmns, Yanbsc u CeBepHas Mprnanaus, Haxoasmmecs B coctaBe BenukoOpuranuu, pec-
nyonuka Upnanaus, CIIA, Kanana u MHOTHE Ipyrue aHDIOTOBOpsiUe rocynapcrsa. O0mee mpaBo He KOTUPHUIIMPOBAHO
U OCHOBBIBACTCS Ha JIOKTPUHE TMpPEIEeIeHTa — CYAeOHBIX PEIICHUH, MPUHATHIX paHee B MOMOOHBIX ciiydasx. [IpeneaeHTs
OCHOBBIBAIOTCSI Ha PEIICHUSX Cylel U cyaeOHBIX mporeccax. B To xe Bpemsi, O0Iee MpaBo MOKET OMHUPAThCS HA CTATYTHI,
3aKoHOAAaTeNbHEIE pemenus. [Ipencenarens cyqeOHOro cocTaBa ONnpenessieT, Kakoil IperneaeHT J0JDKeH ObITh IPUMEHEM K
naHHoMy zery. COOTBETCTBEHHO, POJIb CyABbH B CTpaHax, Mojb3yromuxcs O0mum npaBoM, kpaitne Benuka.Cucrema OOre-
ro TpaBa 3HAYUTEIHLHO OTIIMYAETCSI OT CUCTEMBbI I'PaXKAAHCKOTO rpasa. [|jisi MOHUMaHUs Pa3HULBI MEX]Ly HUMU U3YUYEHBI U
MPOaHAIN3UPOBAHBI UCTOPHYECKUE (HAKTOPBI (POPMHUPOBAHUS CHCTEMBI OOIIETO MpaBa B AHIIMU U BBIIEICHBI OCHOBHBIC

CTaJluu 3TOI0 mporuecca.
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paBo.

In Roman law, the key feature of any contract
is mutual agreement between parties, or the
so-called “consensus”. In Europe, the notion of
a contract as the agreement between parties was
formulated only at the end of the 19" century.
Along with it, in such countries as England and
the USA, another concept was formulated; it
was based on the principle that the ground of any
contractis apromise made by one party to another.
As 1.V. Beklenisheva states, the main role here
was given not to the mutual agreement between
the parties, but to the promise made by one party to
another, which another party expects to be fulfilled
[1, C. 120].

Such approach can be accounted for
by a complicated historical, political and
economic situation in England, which had
a direct influence on the development of the
Law of Contract.

Many Russian and foreign scholars
have studied the historical aspects of English
Contract Law, for example: K.K. Yaichkov,
A.S. Komarov, I[.V. Beklenisheva, A.D.
Koretsky, R.O. Halfina, V. Anson, F. Pollok,
E.A. Farnsworth, Konrad Zweigert, Hein Kiitz
and others [9-10].

Their studies have revealed that in
historical legal documents great attention
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is paid to regulating issues concerning
trespassing, however next to nothing is written
about contract obligations [2, C. 7]. According
to R.O. Halfina, in Anglo-Saxon Law there
was not any notion like “a contract”, however
single exchange acts based on agreements
took place and were under primitive juridical
protection [3, C. 13].

In the late 11" century, the Norman
Conquest put England closer to European
countries and contributed to the development
of the Roman law in the country [4, C. 351-
360]. This period witnessed the emergence of
economic, political and cultural ties between
England, France, Germany and Spain;
exchange links resulted in a growing need for
contracts and agreements.

The strongest influence of the Roman
Law was in the 12"-13" centuries, when the
principles of Roman law were thoroughly
studied and described in literature. Roman
Law was taught at universities and attempts
to establish English law on its basis were
made. However, according to R.O. Halfina,
England was not economically ready to adopt
all the ideas and principles of the Roman law;
since the exchange relationship was just in an
embryo state, economic ties were weak and
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social relations were still feudal [3, C. 26].
Even with the expansion of interstate relations,
with the development of the exchange and with
growth of cities, the principles of the Roman
contract law were not adopted by England.
It came as a result of the struggle against the
influence of the Roman Catholic church, which
took place in the 14™ and 15" centuries. R.O.
Halfina states that one of the features of the
struggle was limiting jurisdiction of the church
courts, where the Roman law was widely used
[3, C. 27].

Thus, the regulation or contractrelations
in England developed within the Common Law
system, was formulated in Royal Courts and
based on traditions, customs and legislation
of the Anglo-Saxon period. In England, there
were three Common Law Courts: Court of
King’s Bench, Court of Common Pleas and
Court of the Exchequer of Pleas. The first one
dealt primarily with criminal cases, the second
— with the civil ones and the third — with
taxes and fees. However, there was no strict
distribution of duties.

Another typical characteristic of Eng-
lish law lies in the fact that apart from Com-
mon Law there is another branch — Law of Eq-
uity. According to V. Anson, this branch was
formed in the second half of the 14™ century
and was based on the decisions of Chancery.
This law was more modern and flexible and
later the opposition between Common Law
and Law of Equity played a significant role
in the formation of the English Contract Law
system [5, C. 6].

In the 13™ century there appeared two
forms of action which defended the rights
which can now be called “contract”. These
were ‘“covenant action” and “debt action”.
The covenant action was accepted in courts
only in case the agreement between the parties
was written and sealed in wax. R.O. Halfina
asserts that it was a significant step forward in
the development of the English Contract Law,
since for the first time in history it was formally
acknowledged that an agreement between
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parties brought about certain responsibilities
[3, C. 37].

However, according to M.S. Fedorko,
the covenant action included only official
agreements, thus contradicting the idea of the
informal exchange of promises: “ucx “o co-
enawenuu”’ NPUHABAL MOIALKO DHOPMANbHBIL
002060p, YeM, No Haulemy MHeHUI, NPomueo-
peuun udee Hedopmaibho2o obmena obewa-
nusmu” [6]. Nevertheless, the covenant action
laid the basis for formal contracts in modern
English law.

The debt action presupposed that the
respondent had money or property of the
claimant. The responsibility of the respondent
consisted 1in receiving certain material
benefit (called quid pro quo) and providing
certain service or benefit to the claimant. The
respondent was found guilty in case he took
something from the claimant but failed to
fulfil his promise. However, the debt action
could not be started if it was impossible to
prove that the respondent received any money
or property from the claimant. Later, courts
expanded the sphere of use of this action so
that anyone could claim that their money,
material property or anything that was of
significant value for the respondent should
be returned, including the provided service
[1, C. 24].

The debt action had many drawbacks.
Firstly, it had no legal force in case promises
to perform something in future were given.
Secondly, the claimant could receive only a
certain sum of money, the repaid debt, etc., but
there was no compensation for losses caused
by the failure of the respondent to fulfill the
promise, even if the losses were considerable.
Thirdly, the respondent could escape
responsibility by means of denying his debt
on oath and by having witnesses confirming
his words. Moreover, the debt action could
only be started against the respondent but
not against his heirs. Apparently, the debt
action was hardly effective when defending
contract relations and, thus, from the second
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half of the 16™ century it started to go
out of use.

Thus, it can be stated that covenant
action and debt action laid the foundations
for the beginning of legal contract relations.
However, many authors follow the point of view
that the introduction of trespass action marked
the beginning [3, C. 41-57]. This action was
less formal compared to the abovementioned
ones and initially it was applied only in cases
of serious trespasses. However, with time, the
sphere of its use was expanded, so it began to
be applied in order to compensate losses.

Another type of trespass action was the
one called “deceit on the case”. It was widely
used in the 14™ — 15" centuries. According to
it, each vendor was responsible for the quality
of his goods [3, C. 54].

At the end of the 15" century, the
courts began to regard respondent’s failure to
fulfill the promise as the “assumpsit action”
concerning the indemnity of losses. Such type
of action defended the interests of the party
which fulfilled its part of promise and thus,
could receive the compensation of losses. An
example of such an action was Slade’s Case
(The details of the case are as such: John
Slade (plaintiff) grew wheat and rye and
sold the wheat and rye to Humphrey Morley
(defendant). Morley promised to pay Slade 16
pounds in return. Morley did not pay, and Slade
brought an action on the case on assumpsit.
Morley argued that assumpsit was not a proper
action. (https://www.quimbee.com/cases/
slade-s-case), which, according to R. David,
was the actual beginning of English contract
law [7, C. 263]. R.O. Halfina asserts that this
case was of a significant importance, as for the
first time, a promise was legally defended [3,
C. 62].

The English Contract Law was formed
completely at the beginning of the 17" century.
The assumpsit action was used to defend all
the informal promises, whereas the covenant
action defended all formal contracts. After
the reform of the 1875, when all the actions
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were abolished, a number of laws were
introduced which not only did consolidate the
old principles of the common law, but also
brought certain innovations. Still, Common
Law, due to its precedent nature, could not
completely get rid of old principles and
provisions, contained in old judicial decisions
[2, C. 10].

Thus, it can be concluded that a
number of factors had a direct influence on
the formation of the English Contract Law.
Firstly, it was the rapid development of
the exchange relationship in the 12% — [3®
centuries, which resulted in the emergence
of two types of action: the covenant and the
debt one. These actions defended the rights,
which now can be defined as “contract” ones.
Despite many positive aspects, these actions
had drawbacks, the major of which was their
ineffectiveness to specify the responsibility
of the parties in informal promises. Later
on, other types of actions emerged, such as
trespass and the assumpsit one. Thus, all
these forms laid the basis for modern English
Contract Law.
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There are two main legal traditions in the world — Common Law and Civil Law. Common Law is used in England,
Wales and Northern Ireland in the UK, the Republic of Ireland, the USA, Canada and many other English-speaking countries.
Common Law is not codified. It is based on the doctrine of precedence: judicial decisions that have been previously made in
similar cases. Precedents are binding upon the judges and the court procedure. However, sometimes Common Law relies on
statutes, which are legislative decisions. The presiding judge determines what precedents are to be applied to a new case. In
consequence, judges play an enormous role in the countries with the Common Law tradition. Common Law system greatly
differs from that of Civil Law. To understand the difference between the two is it important to analyze and study historical
factors under which Common Law system was formed. The article describes the main factors that had direct influence on the
development of Common Law system in England and singles out main stages of this process.

Keywords : common law, contract law, legal system, the development of contract law, English law.
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